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This procasding vae initiated upon the issuanca of s complaint dated
February 3, 1974, by the Director, Enforvemant Division, Enviroomantal
Proteatioo Agenny, Begicu IV, which charged the sbevs respondsnt with
viclstions of the Federal Insecticide, Funglside, and Rodenticids Ack, as
wesoded, T Uef.C. 136 ot wag. (FIVREA) and sought the aspassmant of a eivil
panalty of $3,000 wnder Seetion ld{a) of the Act, U U.E.C. 134 1(a). Tha
raspondent filed s timely snswer on Fehrwary 7, 1974, and reqosstad s
bearing which vas hald in Memphis, Toonsswaa, su Hovembar 21, 1974. Appasr-
ancas at paid bhearivg are ooted abova,

The complaint alleges that respondsnt violstsd the Act in that on oT
hbout July 2, 1973, it shippad in fnterstste cammares frem Jackaseos,
Missiseippd, to Mource, Louisiace, the pesticfda “BEC-1" thet was mis—
branded. Misbranding is alleged umder 7 U.6.C. 136 1 {a)CLICEY; 136 (q)(1)(C);
136 (3 Q)(r); and 136 (q)(2){C){sv) ia thar the lsbal &id nat basr xay

warning or cautign stutemsnts, Jdirsctioos for use, ingrédiant statmment or

Tugistration sumwber assignad. YNome of said sssignosuta ave Sndepaodently
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asssssable becauls ne one asgigoment requiras an slament of proof nor
reguired by the othar., The dvwm was stesciled with the preduct nawe,
"pRe-1Y. the Lot Woober “4E9TEA"; and the waight “#61 mat”. Yhe Aet

raquires that the drus ciptaining ssid passticide should bave borms the
label sceeptad in eonnection witk its registratien om ipril 28, 1966, vodar
Rag. ¥No. 1021-144.

Perwosnt ko Geetiem 168.%6, wubsections (1) and (o), of tha Hulss
of Practice, the parties wera reguestad em April Li, 1974, b correspond
with tha BonoTable Frederfick ¥. Desmiston, Adwinistrative Law Judgs, for
the purpess of stemmplishing some af tha objsctives of & prehaaring cen-—
ferense., $aid covresponisnce appesrs io the recerd. )

Tha puwrposs ¢f the bearing was to resclva the r ttual isvoae
oluiuth-:&qnn@huini&qmluppdhhtﬁmu:ﬂuul
pastizide in a contmiswr which did oot bear s propar label end thus wis
migbranded within the masning of 7 U.2.C. 136 j{u) and 40 CFR 162.108.

o0 the basis of tha satice record, inaluding the briafe of the

partias, I bhereby make the following
YDDINGS OF FACT

1. Rkespepdsnt, Chepuss Chemival Cowpany, ag all ilses pertinent to
this sction, saintainnd a sgnufacturing plent and offiee locased st Mesphis,
Temesses, and vas at said location evgagsd in the intaretaste markaring of
peiticides, ineluding the pesticide “3HC-1 PMULSIFIABLE CONCEWIRATE".

i, The product "NHC-]1 EMDLSIFIABLY CONCENTRATE", hereinafter “RE0-1Y,
omufsctarsl by rasposdent, is & reglasterad pasticida vhose labal was
acesptad on April 13, 1986, under IFi Rag. No. 1023-144.

. It is stipulated by the partias that gross seles of Chapasn
Chaulesl Conpxny ware in axosss of $1,000.000 for tha yaar 1973,

4, In ssunipsturing WO-1 to be shippsd in x 3)-gallon drum com-
tainer tha precedurs sdopted by Chapuan, sinas 1968, or sarlisr, is: '

A: Ta affix the sppreved lsbal sarly is the menafscturisg
proxasn, uming an sdbusive sspymfactorsf by N. B. Fuller Company and rwcom—

sandad oy use su drems %o be storsd satside.
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B. Vhsn tha droms sxre sslected for ahipmant, the evier plokar
nermally ident{fier tha product through ite labal.

C. Upon shipsent, it is the duty of the warshousa forsmen o
chaek the labels thareem to ivsyrs proper lsheling, sven thowgh pariodic
inspeqticas of warchandiss to b shippad, iuwolwding chscking fox proper
labeling, is made by the plant scperintendent.

5. At sema time prisc to July 1, 197}, the S5—gallm drum in quastion
wan shipped vo Juckson, Missisaippi, for etovrags thare in tha warebouss of
Superior Transfer and Storags Company (Supertor).

6. On er sbout July 2. 1973, Superier, pursuant to an undaretapding
with vaspoadent, shipped in {nverstate cowmercs fram ite warabouwsa to
raspondent’s customer in Mouree, Louisisan, the pastieids BHO-1, {n s 55-
gallen dyom which, on imspaction by EPA ou dugust 14, 1973, waw found nor to
bava & registowed label offized to the couteicer.

7. Tha 53-gallem dyun of BAC-1, vhich was tha firat dyem that hed
besa ordered by the customar, Redd sad Soms Mardwood, Ina. (Read), since
1972, was daliverwd by Red Ball Notar Traight, Inc., of Jackson, Wissieaippi,
o July 5, 1973, svd vas storod lying on ito side op the open greamd for
about five wesks of tha period follgwing dalivery and priexr to tha tiwe of
said inapsetion.

8. The eforesaid drum coutaining PHC-L, at the tims of sxid fospec-
tion, was locwtod on & veod rack (or "ecradle™) lylang om its aids, in close
proximity to the ground end had been om eaid vaek for appreximataly seven
ta tan dayu.

9. At tha tims of Inspection it was determinad thet ssid 35—gallen
dru of BHC-1 eontefoad no glup particles of vestige of am approwed
registarad label; =nd nowhare om the greusnd in tha gassyal sTes wis SUy-
thing chesrved whish looked lika a pesticide lsbal, The drwm 414, howevar,
contain staneilfng oo tha top of tha drum which rand, "669743 461 wek
lﬂG—l“.nd:th&ru-lMMhM. “Read & Gous, Neurow,
La. From: Chspwen Chemieal, 500 Pord, Jackeom, ¥a®.

10. In the exme gemeral stes as the sforamsntioned drus ot Resd's

yard, alee Iying on irs side in the opsn end exposed to the olewsnts, was
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sonthar 53~gallon dyum of ENC-] besriag wvhat appearsd to be a proper paper
L1abal of respocdent. This drum Bhad ‘bun\nt the Racd pramises sinne ut
lsast 1972 (when Used bought cut Valtar ¥allogg Lumber Company whe
purchased ssid other drwm of BEC-1) and most Likaly bad the ssse adhasive
sppliad to ite lshel.

11. Subssquent to tho issusncs of the Cowpleint of February 5, 1974,
respondant stated that it {smadistaly shacked all dnume, ovar which thoy
had divect Lcontrol, set only ta varify that they vers labsled, but alse to
insure that tha edbesive hed ersated a durabls bond batwvssn tha label =nd
the drum. Rsspendent’s Matarisl Comtrel Manager confirmed waid procedure
and further statad that avery drum labal was covered vith & sacomd coat of
adbeaive to prolomg tha lubal's resistagcs to severs westher counditioss, and
that the ascond eout wvae applied weraly as & precautiem.

12. Tasts comparing the woatharing eharactaristics of the polywinyl
scatate sunlaion adbssive previcasly wsed with othar adbasive formulations
show that nsder contimped and intesss westhor conditions meophrene Latex
adbesives maintain o eagure bond longer thaw tha sthar materisle teatrsd.
Baspondent 'y Matarial Control Mansger tastifisd that he naver obssrved an
instanca vhare a labal had besn totally veooved from s drem as a vesult of
wishaodling, Chapman swbsaguently ewitched co H.B. Fuller's #813 weophrens
lstex afhesive 1o sarly Marob 1974, snd has benn using this materisl since
that date.

13. Bo evidsnce wvas introdurad that smyons parsonally obosrwed
whathsr or not the $5~gallon drum of BAC-1 bore s vegistared labal while in
the Separier warehouse prioxr to shipmeat, at the tims of shipmant, or latar,

14. Superiov, &z public wershouse used by respondent sinca 1971, wam,
yrior to 1its shipment to Rend, satyuated with the storsgs and ghipment of
the 33-gallon dm of BRC-1 im guantion.

15. Co this vecord, tha carriar, fad Ball Motor Freight, Ins., =ould
have identified the drum of BHC~1 as eontaiuning su imsecticids froa the
stanciliog eppasring an che top of the drom! the bill of lading prepared
by Superior dascribed vhat it had requested the esrricr to sifp, nemaly,
insecticids.

16, The Hansger of Rasd tascified that his Company asd its predacsssor

btad waed BHC-1 for maoy years aud ite soployeas wers fawilisr with ité use.




17. The Mansger, Iwrther tastifisd that the drom, ea ths date
inspected by ¥PA, wam "matther red] clean wor real dirty er coversd with
B bumch of stuff. Thaye was soms dust on L¢, of cevrea.”

18, 3By lattar dated February 7, 1974 (Ussypondsmi's Exhibit B) tie
effice manager of Uepertior sdvissd respoodsng thar: “...ls8t ma arscre
yeu that wa never ship gy {tem frow owr werehsuss yalabalsd. The abhip-
went of HUD-1 going to Rsad and Soms Eurdused Compaxy im Newrod, Leuisises,
was most assuredly laheled., This ix ths osnly way ewr workars knov what
itam thay ore pulling from steck...".

19, Chapoan Chamical Company hus maver recaived & complaist that
555555 hipped by it was unlabelsad shan it was received by the
wear.

0. Ou jons 22, 1973, the U.G. District Court fox the Waatern District
of Tanmasses, sieapted Tespondant’s ples of "wrlo suemnders™ to goante ef
& eximinal information ghargiag respondwmt with four wieletisns of TIFEA
in 1970 and two vicletioss Su 19721, which comnisted of morn—regletrwtisn
of praduct shippad iu fewr isstances an! xisreprasentitien as to the
eoupositim of the produot shipped in the resaising counts, for which
rerpondant vas peaalised a ketal of §300,

CORCLYGIONS

At tha basring conductad ou Hevesbar 121, 1974, iz Wewphis, Tennsssen,
tha Ifsetnal issus to ba resolved was, as now, vhathar Chspoan Chemigal
Company shipped, ia irnterwizts comsszce, & pestiaide in & contsinar withoot
a prwper segistared label affixmd thecreon, and which wvas thuis wmisbhrasded
within the mesning of 7 U.5.C. 136 J{a) «nd 40 CYE 153.1080. As prosf of tha .

’ sima feqts will establish all of the viclatisns charged, vespondent ie

sdbjest ko the imposition of bur ena palalty should sosh detarsimarion ba
in the affivestive  [Mogkhorges we U.#., 204, U.5. I90, 304 (193F);
¥ T N71L, Sectdon I(P}(2}].

eivil panatty of 3,000, This was hased oa the civil pesaity acheduls For
violationa of Section lé(a) of FIFRA, 7 U.5.C. 136 1.
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Thus it must be hera detarmived, firer, whether of mot respondant
shipped BAf~] in interstate commsree in violaticn of tha Act, sud, sesond,
if soch finding is in the sffOmnative, vhat, if any, psnalty is wpproprists.

Raspondent stressas rvhat, on this resord, it ix ghowo that the 35~
gallep drws of BHC-1 was shippad by Chapman with a labal--and with & labal
whigh had bean properly affixad. Howaver, respondent saske to rely
strongly on the wvaakpass of coapleinunt's eaes. Thers wvas no direct
evidanes that tha drum was shippeé by Chapman without & labsl either whem
shipped from Hamphis to Suparior or by Superloxr to Rasd. Thawe was oo
tastimony ae to whethey or not a proper labal appesred on sald drum whem it
was daliverad te Beed. Lacking slec was any direct svidenon that a Label
had st any time bem reooved or that the handling of the drem, after
dalivery, was of sech saverity thet s labal proparly affizsd on ths drum
wruld bave become removed.

s conclods that complafosnt mada s prims facia showiug that Tespondent
shippad, in iunterstate commerce, from Jackeon, Mississippi, to Monros,
Lonisians, & 55-gallen drum of its product, SHCOL, without s propar Isbal
l:hu-.n.. It 1s aduitted that the dram, vhen of fieially inspested by EPA
on the preaises of customar, Eaed, on August 14, 1973, did eot besr s
reglustered leabal. Ths evideucs further showu that tha drum showed no
svidence of gloe partistas or any vestige of the approved vegistared Labal.
Mewhera on the ground, in the general sres, wara any particles sfghtad
which looked lfka resnsuts of said lehal, It should be hare mentiousd that
cevcain naxkings did sppaar on tha top of the drwm. Htensiled tharvaon
was "669743 461 Met EUC-1". Tha fnked-in aidress label wus slso en the drum
vhich resd: "Reed snd Eone, Wonroe, La. From:' Chapman Chentesl, 500 Ford,
Jackaon, ¥He.".

To vebut the preswsption raised, respoudent presented avidence, firer,

thet the druw of vespomdent's prodact was shipped from & warshouss 1o
Juckaon, Mlasissippi.

Tha evidence elasrly sbows that Superior has besu satrusted by
Chapman with the storage and shipmant of Chepmen products for a poriod ef

many years. Guparior's paw warasbh was trugted in 1971l after a five

dastroyed the atrusture utilized by it prior to chat time. The svidence
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definitaly estsblishss an arvengemamt (of which eustomars are afdviged)
whagaby ordars can ba placal with and shipmemt sbeained frem Sopertor,
Under tha srrangemeut, product (e.g., the 55—gallon drum of NEC-L hawe fn
quastion) fu shipped to and mtered tu Superior’s warshouse priex to sale
ts customers. Us are not here concerusd with whather eny failnre te affix
ths proper lsbhel required by the Act oscurred at Memphis er st Jechaan
beczupe thes distination is inconpequentisl. It is clamr chat the law
contaaplates that shipmast From Jackeen was as moch the responkibility of
Taspondant as Wis the ebipment fyvom fte Meaphis pisnt. And fr maktars sot
vhather Superior be sategorined ss an agent or as an indepamdant costrastor
{Uatted Geates ¥ws Parfait Powdsr Puff Co., 163 F 24 1008, 1010()), citing
United States ve Dottsrwatch, 320 U.8. 277, ¢4’5.cr. 134, 88 L. R4, &8).

In the intersst of prosuring distribution of its product im inter-
staks commavea, Tespondent chose to usa the fzcilitiss of, and sntrusted
tuparior to sat in itz bahalf. The sote of the Ilmetromentality thos
exantsd are controlled, fu the imtsrest of public paliry, by impoting any
of its scta, which cooxrevems the law, te 1t» crestsr smd Impowing e penalty
upon the lattar., This principie ia applicabls though vaspocdeut say not
be consctnus af any wrongdoing. Rathar than to scbjest an inmossmt and
vhally bhelplege poblie to such haxard, it is mors equitshle ts hold respousible
the respandent vbo, st least, has the opportunmity of inferming itoelf (U.%.
va Dotcarweich, supra).

The following etatemint in Pacrfait, supra, _l:_;l- 1016{3) ta appro—
prista in tha lagtsnt case:

"Dafendsnt mxy not pur into cperation forces affectuating a
placemgnt in commercs of a probibited commodity in ite bebalf
and theu claim fommity bacause the imstrementality it has
wlntulla.ni.etdh:!d]dmuﬂaphmw

of tha law."

Eor is Zuperfor's latter of Pebrwary ¥, 1974 (Raspoudant's Exhibit
B) datersivative of the ismue presented. Obvioualy, it vas responsive 1o

corvappepidencea from, and poanibly tact by, raspsmient ou #or about the
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date stated., While 1t is pot here mugpested thar duplicity was praaticed,
it is readily apparent that the statamsnt ie mybjeet to wore then ons
ipterpretation, sod tharafora Litcls weight can be secorded ft., If it's
writer was cspable of giving toatimeuy under asth to tha affect ther the
drus vhan ehippad, had = regivterad label affixed, thes such teotimemy
shoald, and liksly wnuld, heve bean alicited at tha hesring and thera
sudjaoted ts xoes—exmmination. Ths more ressooablie [nterpretsiisn te ba
accordad satd exhiiit 1s that che drum contaioed warkiogs suffieient te
sdvigs their voriere as o what item thay wvere pulling from stogk. Ik is
upquestionsd that the net waight aod 'SHC-1"wers steacilad ou top of tha drus.
This was mtfficient Ffor che preparation of tha bill of lad tha
produnt whipped--iosagtictds. This information @ould be ¢oncidered .
as would tha inked-is eddress “label” but the pressace eof & regletared lsbal
is oot theraby establishad.

Cotaldexable tastimcny was &wvotwd to proef of cn—aits cocditions at
the Esed premisss, with tha suggastion of tha possibility that a lsbel
affinad to the dres priowr to sod at the riwe of delivery wais subsaquantly
rezoved and oblitersted. The general svea whare tha drve remained so tha
ground for some five weaks vas unpaved wnd cem Da ctypifisd genarally as a
warying mizxture of dirt, sawddst, ashes, and bark, wvith the pressocas alse
of ainders, blowing sswdust, sod stesm. It 1s eoggestad that axtremsly
rough {if ook wbusive) trsatment to tha drum is {ndicated in testimony of
Mr. Terreall, Resd's Mamager. Mr. Terréll indicated he had not cbearved tha
drum prioxr to its ivepectios by ¥Pi en Jugust 14, 1973, and ctherelors conld
nat dtate whether tha drum contained a label er not., He statad that oo the
dare of iospaction tha drum had bean transfarred to o rack or cradla {either
by two oY wore men rolling iv to spnd lifting it oneo tha reck, or with a
forklife). KEs did nor kmov if the dram wes ctharwipe colled arcaed, or if
it steyed in ous posfiticn. The eondition of tha drom was, by him, described

a9 “msither Teal ¢lasso moxr Teal Jdirty or covered with a bumah of eenff.

Thers was eoms dest om ir, of courss”, MWy. Turrell further testifisd thet
rainfall vas far sbove SVATage during tha aix wegks precesding the EPA
iasspeeticn. The drwa ltkaly was subjected to blowiag obip dust (axd sew-
dust) but not oo wood chips vhich would not blew that far. Stmam waa

enitted from s staim lise sstimatad at a0t more thum 30-fest away from whers

tha drwm io guesticon was stewed.




The forsgoing svidence crestes au infevsnss that tha drum fa questiom
could pousibly have besn sxbjscted te vough handlicg and trastwent. Eowever,
whan conaidared with other evidancs hereinbalow satlined, the receyd 4o &
whols shows that the shesmce of o proper labal ie ot attribotabls to its
bandling after delfvery, but to tha fact that a propar reglstared lahsl was
vot affixad to the dris when sald emodity ves shipped fa interatste comeros.

It 4 wot disputsd that:

1. On the top of enid drua, ia additien to the stsaeiled warkimgs,
baretofore wentionsd, was an foked-fa sdirass lsbal which ak the tims of
sald inspestion wes fotast and tha iuspacter was sbla to chsarve thavelyem
the complets panes smd adirecses of both tha shippsr sni custemsr. Vaile
the type o quality of sfhesive usad te affix zaid sddrsss labal to tha
drem s wt davaleped ix this wecord, tha affeet of steam, sxitiad en tha
praxises, md tha uvmssasenably basvy rainfall sxperisnsed during the wasks
srocaading imspaction, would be aptly demouatrated by Cha eoméition ef the
adiress lsbal.

1, The lsbal affixed by respondant te spother 35-—gallom drim which
vas subjected to tha ssus hapdling spd sxpoesure (bat over a mmchk looger
peripd) atfll boare what sppasred to ba a proper paper lebal of Fespoudaot
on the sgid date of inspaction, and wo dagres of removal ot obliteratien
van motad.

3. Tus svidance prasentsd by respondent, harsigafter more fully eet
forth, is persnasive that their appreved regletered labals sre affixad to
thair shipping e¢ontaivers with top quality sdbmeive recomasnded by ite
manufectorer for use ob drums Lo ba storad egtelds. From responimmt’s ows
svidenes, I concluda that, If s proper lsbal had basw affived to said drem
st any time pricr te shipment, tha label sr mms vestige thevwof would heva
theraaftear sppeared on said deam. Ite Matarial Coatyal Mapager hap navar
obgarved an Instants vhers a lsbal bas bei tetally removed fram s drsa as
s repolr of mishspdlifing.

wmpm-tw,wrthmmnu;m
. ragistered label ta affized to tha Jrum container prior te filling the drua.
On pags é af {tx briaf is sotlinsd ains (9) inspections which a Chapman

drus ¢outsinay smat pass from time of msnufscturs ontil it ceomss to Twst oo
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the prexisas of the customay. The testimony offersd by respondent desporibed
normal precaiurss amd the viktnsssas vere adssmnt io their belfsf that the
drom iu quasrion aould net have besu shipped without a registared label
affizad. Howewewr, o direct tastiwony wvas elicited from any witnses who
parsonally ohaetwad or luspectsd tha coontsiner hars in quastion for the
sreammce of a ragistersd label therson.

The procedsres sdoptad and practiced by respondent axe sdmirabls snd
cemsendable as iz thair erutimning effort to use highest nality sdhasive
snd alaxt thair parsomnal fu Mamphis and elsewhers as to the importsccs of
propar lsbeling in secordance with thaiior. The evidenea of vespoodeut’s
good faith in this regsrd is pearsusaive end convincing. Eowsver, it does
not nsosssarily follow frow cha fact that respondent ardinarily exereicas
great S.-rt. that departures frow the usual practins were naver mada.
l'ﬂn;-q ve E.F.Boughton, 30 CAL 22 97, 179 P.2d 807; Gall ws Union Ice Co.,
239 P.24 A8 (1951)].

From the foragoing we find, snd hers hold, that the svideuca of
respondent felles shart of affectivaly reabutting compleinent’s prima facia
caaa, and that respondent is subject to assessment of an approprista ctvil
penalty agaionst it for aommiseion of the viclation so charged.

CIVIL PEHALTY
Section 14(a)(3) (7 U.8.5. 1% 1(a)(3)] provides fu pertinant part:
Io datermining the awowmt of the penalty the Adyisietrator
shall ¢onsider tha spprupriscaness of swch penaivy to the
wisa of the busivese of the parxon cherged, the effect of
tha parson's abllity to contimue is besioess, and the gravity
of the violatisn.

Thus, Congress ijotecdsd chat the papalty shewld fic tha offander as
woll s the offunss.

Singe, on this record, it fa feund that respendest ia subjsct to tha
assessmant of & civil psoalty for the viclatisn eharged ("wisbranding”), the ‘

Adwimistrative Law Judge must saks an (ndepondent fwdgemsnt as to the

=pproprintensss of the penaliy ta be assessad. [IN THE HATYER OF AMVAC

_EIHICAL CORPORAYION, I.F.&R. Bo. IX-4C, Docket Ne, L&1.7(r}].
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Tha fixet facter vequired ¥y the staintn o be camsidered in éatermiming

. th-'—l_dti.p—nyuﬂ.nnd:w'-m. Ik 1s
stipalsted ¥y tha paxtise that fu 1973 vespemdant‘s salss szmasded 1,000,000,
Tor tha puxrpose of considaving thds faotor amd the ensoad, Maveinbalow, It
in voted thet the Mresidens of respesdent. in csrvespandsnca forwmyded fu
the ssutes of the Mrehearisg procadare, parsmxat to Seckien 183,36(a)

{35 page 27853), rtatad ther asid groas salss foy 1973 were, in fasr,
83,456,563 aad that 7O pespla wers auploysd by it.
The saoead fastar t6 be cxnsidarsd is ywspendmt's ability to esutimos
- in buxiness. s testinooy was slicitad malative t9 this sowsidersties during
tha coutss of the Evvenbey 12, 1974 hasving. Hewevar, sgeis taking motice
of said corvaspoudance of vespmadact’'s President, be ststed fu kis latter
of Mgyeh €, 1974 chat hWis company, though bevisg salss of ever §3 million,
«xparianced » Loss im 1971 of approximetsly $225,000 aad thak thair bank
credit st that writing exzenisd $300,000. In kis letter of dpril 18, 1974,
be again soofirmed the smooot of thelr sales in 1973, but advised that
Chapwsn was mequived by Quantax Corporatien im July 1373, and that the nst
Lses, after varioes eradito arisisg out of the sopuisitien end sewsalidarios
of the bw ctmpaniss, was axpeckad to be £78,000. Ea was of tha epiuim
that si ansassmint of the wagnituds prepessd soeld heve a vusl sad detrimental
offast on respendext’s sbility ts contimms in dusiness.

. The facts mricssd, particalarly tha veperted loss are set wesniogfal
wmlasy the resson for esms 1s tlee cossidered emd it s determined whethar
losses srs to be ssntesplated from futyre eperatios of tha cempany. With
rafayencu to tha loss of 1973, respondant's Mrasidant incledad im his latter
of Vabrvary 7, 1974 {page ! thareo?) the fullowing statemant:

"1 balters 1t 18 slan partiseat to adviss you Chakr a kay
progras of the nir managasent hap bota ts redvoee the mamalfsn
mofthvgqm'lpm. One Yeasen for our Jexge

im 3973 wes the vessarch axpaséitute mada im esder to
daovnlop thess predosts. Tha mev products showld ba sommprotisl-

- ised shis Bpwing.”
Tha absve statemmt is fadicstive that ruspomisss is optimistic ard

1ovsuri-1oakirg. The loss ven be typifisd ss oo of 2 newTssurTing Baterse.




-12 -

In the premisss, though temporaly incenveuienca may vesult, wa e Ghsbla
to find that paymsnt of the pemalty barain sssosssd will affect tho
respondent®s ability to contimsa in basinesn.

The third facter to ba comsidered in deterwiuisk the ssoant of the
pualty, is the gravity of tha violetisn. In owr view, the penalty shoald
fit both tha viclatism end the respendect; that 1s, we should cotsider the
gravity ef harm poesibly attandant to wembere of the pohlic bacause of sald
violation and ehe sarfousness of the misconduct of respemdent in ee vielsting
this As&.

As statad in the ATAL Chaywigal casa, SUpra:

"A2 {1lustrstive of tha degres of gravity af harm, It 1s
apparsnt that a vielation inwelving the wurksting of & bighly

toxic pestiaide rhat is not ragistered is smoh nore sarious

:m-mhunmmmmud.:wmueuq

faile to bear the registrarion maber.”

Ia the instsat cese, shipment of BRC-1 vithout the applicabls warniags
ad precuationsry staztemsnts posaw 4 definits Lasard to those who might come
in ecotact with 1t. The grevity of hara 1s raferrable not ouly ke thosa
pervvens who, mnder tha evidence, &re ectuslly end obvioualy sffested by the
abeance of cautisnary lsuguage rosulting frem the “silsbranding chargsd, bat
to thase pervens who concalvebly can bo, or might havo besn, so Affectad by
such cuission. Bafors its dalivery to Resd, safd drum of BEHCHL wes under the
mmldu.podmt. Saparior's saplayuss and tha Adrivar of the carvisr
who trasaported satd produst. On arriving at Reed, safd drum vansinsd om
th-upt;uu‘hhhwmnnmt-utdmmutohdtnudm
Roed suplayess (iunowlsigsabls concerning tha charscter of and the haxaxds
inharent in the preduct) with the possibility that patyons and other persdms
might om ocomsies fraquant sald premises. Tharw is e evidsues in the ragord
consarning the sceassibility of said ares to mambers of the publis but the
pressaca of squipssnt such a8 & debarker, » bailer roem, stass linoa and
water drough suggust that feow wenbars of the public would bhava oceasien to

frequant tbs losatioh, Nowwwar, farther evidmcs ravesied thet tha “ethar

drum” had possibly besn so the premises siuce 1370, and tharsfors, we can
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& tomparsble peried. Tha hamard to perscus uafemilisr with the prepertias
of RC-1 1a amplified as the tlse within vwhich tha prodogt remsins on said
prewisee is ineresssd. Tn Ifks smonar, the gravity of Tespandant’s violatiew
baCoes BOTa SPPETent.

As staked, we must coogider grevity of wiscondost fn sdditiem to
eonsidaring gravivy of harm.

Tha AMNVAC caka, suprd, states:

YAR to pravity of wiscomduct, watters which way be preperly
connidered inalede swxh elmmanty ax imtent (¢ viclsta) amd stritmds
of respondent; kmowledge of statotery and vegulstary rwquirsmants;
vhathaer thers wis magligence sod, 1f se, tha degres tharwsf; poal-
tisn and degres of responeibdlity of thoss who performed tha
olffending acty; mitigating and sggravating civcumstwnoss; histery
of compliznos with tha Art; md good fafth er lack thersef. It
is obgarved that the Rulss of Practice specify thass last two
almmante 4 thosa that may e coneldersd in svelsaring the pepalty.”
[Eactinn 168,.53(b) thera cited is mow L##.60{b){2}].

While, ander the law, vaspondsut is responeibls for the vislatism
charged, wo liod ite atiitulde aod that of its wall-{xforme) measgement to
ba sxrallsat. Tha recoxd mskes a positive shewing that respondsat has
devised an wxzallant procedurs te prevent futwre violstions mach as that
hare sonsidered. On the vhole, conafidsration sf tha condsst of respendent's
operntica {s most fsvorable. The viclation, vhile of & serices oatwre,
was not iatantional, and wa fird tha likeliheod of vecurTesncs of wuch
violaticns to be wicimal.

Couplaiasnt e¢itas respagdent's histery of complisnes with referwnes,
particulerly, s tha infarmatisn filed by the U.5. Attornsy, fn sin comts,
charging respondsot with the sals of & mon-ragiatersd prodost is four
instances (twioe in 1970 apd m«mun).uﬂnuuhd preduct vhoea
compoairisg was different from tkat represemtel {s soumactlom with the
reglatvetion of fte Label, (two chirges in 1970). In Juse 1973, & ples of

wols eomtandere was tanlered to end soospted by the sowrt and a $500 pevalty

asuesned agafnst end puid by the raspondest. It is woand wot enly that tha
sarure od eharsctar of the charges thare differ materially from thoss hers
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conaidered, but that tha date of said oecurrewces sra un—hn: rempte.
Coosaquently, particulariy in view of the housst and forthright oenner in
vhich respondent’s president ashibits a good Feith stieapt to formeless
any possibility of liks violation ip the foture, ws concluds that littla
weight ebould ba acecorded the unfevorable aspects swygested by 1its
coaplisnes history.

On eonsideration of all factos coutsined $w this reecord snd pursusnt
to Eule 188.46(h), 39 FR 27684, we hava deteruiosd that the sum of §1,800
is wn appruprisats psusalty 2o ba ocgseassd agaicet raspondent for ice violation
of the Aet, in che particulars charged.

The proposed Finding of Faetr and Comclusiona, Briafs and Arguomnts
subtaictmd by the pwrties have baen considexed. To tha axtent that they arae
econsistent with Findings of Fact and Comclusions harsin, they are grasted,
otherwise thay are denimd.

Having conafiderad the satire racord and briafe of counsel and based
cn the Findings of Yact and Comclusions hereinm, it is proposed thet the
following Order ba lasued

FIHAL ORDIER
Pureusut te Naction I4{a) of the Fadarzl Inssaticids, Yengtelds and
BEndenticide Act, s civil panmlty of £1,8300 is assessed sgaivat the

respoodent, Chapman Chamital Company, fox: violatioms of said Aot as set

forth in the cosplaint dated Fabpuary 5. 1874.

Pebyuary 11, 1975

Mwiristrative Lav Judgs






